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Beginning with this issue, Mintzer Sarowitz Zeris Ledva & Meyers, LLP, hopes to bring you periodic
newsletters of interesting legal decisions and trends that affect the claims community. If you know
someone who would like to receive this newsletter, or you wish to be removed from our mailing
list, please contact Larry Kelly by email at LMK@defensecounsel.com or call 1-888-848-7200. We
welcome your input as to how this publication can be of service to you.

NY Orrice Back oN TRACK

Thankfully, we lost no personnel during the horrific attacks in New York City. Our New York Office,
situated approximately four blocks from the World Trade Center Complex was without electricity
for two weeks following the disaster. We thank all of our clients for their support during that time.

“We knew something was wrong but could not leave the building. When the towers collapsed, it
was pitch black outside so we just waited it out,” said resident partner Richard Gash, Esquire.
“It’s a strange feeling, for the first time in my 29 professional years there is no shadow of the

World Trade Centers,” he added.

We join the nation in mourning the loss of loved ones.

MEeYERS PAVES WAY FOR EXPANSION

On March 1, 2001, long-time friend Addison
“Sonny” Meyers joined our firm as a named
partner. Sonny, with 21 years of litigation
experience, has established the firm’s south
Florida Office in Coral Gables. After dissolving
his firm, O’Connor and Meyers, Sonny and three
associates opened our fourth office to assume the
handling of insurance-related matters for a wide
variety of clients. Sonny recently concluded a
term as President of the Miami chapter of the
American Board of Trial Advocates.

THE “CausatioN DEFENSE” in NY
Premises Claims

By James Zeris, Esq.

Similar to the “Threshold Defense” in claims for
personal injuries caused by motor vehicle
accidents, New York defense attorneys have
been successful in dismissing actions that allege
inadequate or negligent security in multiple
dwelling buildings in what is now called “The
Causation Defense.” However, unfortunately
for defense attorneys, the Court of Appeals
recently reversed premier decisions concerning
the use of “The Causation Defense.”

History oF THE CAusATION DEFENSE

In actions involving a claim for injuries sustained
by an alleged assault in a multiple unit dwelling,
many plaintiffs have argued that the lack of
security inside the building or defective locks

Continued on page 5

PA Court UpxoLps $0 DamagEs
By Lawrence M. Kelly, Esq.

A threejudge panel of the Pennsylvania Superior
Court has upheld a jury verdict of zero damages
in a conceded liability trial. This means that
plaintiffs who are successful in proving liability
are no longer guaranteed a financial reward.

Previous to Simon v. Schwartzman, when a
defense doctor had testified that a plaintift’s
injuries had resolved, the logic was that some
monetary compensation was due. In Simon,
however, the defendant’s IME doctor testified
that the plaintiff’s herniated disc was not
caused by the defendant’s accident, testimony
the jury accepted. Therefore, when there is
conflicting evidence as to whether a particular
accident caused an injury, the jury is free to
award no damages if it believes the defense.

AssIGNMENT OF PIP BENEFITS IN
NEw JERSEY

By Christopher Carlson, Esq.

An opinion that could have a significant impact
upon Personal Injury Protection (PIP) suits in
New Jersey in general—and American Arbitration
Association filings in particular—is Parkway
Insurance Company v. New Jersey Neck and Back.
The opinion arises out of a suit brought in Morris
County by Parkway insurance Company against
two medical providers, New Jersey Neck and
Back Center and Injury Treatment Center.

Continued on page 2
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THEIMPORTANCERLRNDOCUMENTS IN DEEENSE AFSABILITCLAIMS

By Phillip B. Silverman, Esq.

Employers frequently provide both short- and long-term
disability benefits to their employees. The short-term
benefits are usually self-insured, and the long-term
benefits are most likely purchased from an insurance
company. Since these are employee benefits, the
administration of and disputes arising out of these
claims are usually governed by the Employee
Retirement Income Security Act of 1994 (ERISA).

In order to properly defend a disability claim, it is
essential to have all the necessary records and
documents concerning how the claim was
administered, as well as a description of what will
happen if the claim is denied and the matter winds
up in court. One of the necessary documents is the
insurance policy, which is held by both the insurance
company and the policyholder-employer. Another
necessary document is the summary plan description,
or SPD, which is often held by the claimant-employee.
It is also important to have the ERISA Plan Documents
as well, which can be found in the employer’s office
of personnel, general counsel or labor attorney.

One of the reasons these plan documents are so
crucial in defending disability claims is that ERISA
can limit the right of the court to reverse the decision
of the plan administrator in making determinations
about the claim. If that right exists at all in a given
situation, the language that delegates that right and
responsibility is found in the ERISA Plan Documents,
not the insurance policy or the SPD.

Another reason the documents are important is that
when a claim is denied by the insurance company
and a lawsuit is subsequently filed, the language in
the insurance policy, SPD or ERISA Plan Documents
determines the standard of review, establishing it by the
court to be either “de novo” or “arbitrary or capricious.”
While there have been questions raised about the
applicability of the arbitrary and capricious standard
for review by the court when an insurance company
serves a dual role by administering an ERISA benefit
plan and insuring its members, it is clear that
knowledge of the proper standard of review is essential
for handling and defending these types of claims.

Assignment of PIP Benefits in New Jersey
(continued from page 1)

These providers had billed Parkway a combined total
of well over $100,000,000 in the late 1990’s. Parkway,
having had difficulty securing the cooperation of
their assureds and the facilities, filed an Order to
Show Cause and Verified Petition seeking a declaration
that medical provider assignees had no standing to
have filed for Arbitration through the American
Arbitration Association. This precluded coverage for
the claims under the applicable Parkway policy.
Parkway also sought a declaration that it was not
obligated to pay any medical bills submitted by the
defendant providers as assignees, as well as dismissal
of all pending AAA Arbitration matters filed by the
defendant providers. The Honorable Charles E.
Villanueva granted each of Parkway’s requests.

The Court noted that N.J.S.A. 39:6A-13 does require
cooperation from insureds, passengers and medical
providers in the investigation of PIP claims. The Court
stated that an insurer cannot adequately defend its
interests if its investigation of a claim has been thwarted
by the patients and their treating physicians. The
Court then provided a concise analysis of the history
of the law in New Jersey and other jurisdictions in
interpreting the assignment issue. The Court noted
that Parkway was a member of the Insurance Services
Office, Inc., or “ISO,” and, as such, Parkway’s policy
stated that “your rights and duties under this policy
may not be assigned without our written consent.”

The Court noted that N.J.S.A. 39:6A-4 does not
completely prohibit the assignment of benefits to an
insured’s treating physician, though the Court
observed that the assignment provision of N.J.S.A.
39:6A-4(2) contemplates payment of medical benefits
at the option of the Insurance Company.

The Court summarized case law by saying that one
may not ordinarily claim standing to assert the rights
of a third party under a contract. Although the Court
did acknowledge that treating medical providers are
incidental beneficiaries of automobile insurance
policies carrying PIP coverage, it stated that they have
no independent standing to pursue these claims.

The Court then went on to hold that the purported
assignments of benefits to the medical providers in
this case, when compared with the prohibition against
assignment contained in the Parkway policy, ren-
dered the assignments void and unenforceable, given
that public policy favors freedom of contract and an
insurer’s right to deal with only the party with whom it
contracts. The Court also decided that insureds and
medical providers should not have the right to selec-
tively determine which portions of an insurance con-
tract they wish to honor. As such, given that the alleged
various assignments were held to be void and unen-
forceable, all American Arbitration Association arbi-
trations instituted by the defendants were dismissed.



